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THE COPYRIGHT LAW
TITLE 17 OF THE UNITED STATES CODE

Public Law 94—553 (Oct. 19, 1976)
#107. Limitations on exclusive rights: Fair use

Notwithstanding the provisions of section 106,
the fair use of a copyrighted work, including such
use by reproduction in copies or phonorecords or
by any other means specified by that section, for
purposes such as criticism, comment, news repor-
ting, teaching(including multiple copies for class-
room use), scholarship, or research, is not an inf-
ringement of copyright. In determining whether
the use made of a work in any particular case is
a fair use the factors to be considered shall include

(1) the purpose and character of the use, inclu-
ding whether such use is of a commercial nature
or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;

{3) the amount and substantiality of the portion
used in relation to the copyrighted work as a
whole; and

(4) the effect of the use upon the potential mar-
ket for or value of the copyrighted work. #108.
Limitations on exclusive rights: Reproduction by
libraries and archives

(a) Notwithstatanding the provisions of section
106, it is not an infringement of copyright for a
library or archives, or any of its employees acting
within the scope of their employment, to reproduce
no more than one copy or phonorecord of a work,
or to distribute such copy or phonorecord, under
the conditions specified by this secion, if—

(1) the reproduction or distribution is made with-
out any purpose of direct or indirect commercial
advantage;

(2) the collections of the library or archives
are (i) open to the public, or (ii) available not
only to researchers affiliated with the library or
archives or with the institution of which it is a
part, but also to other persons doing research in

a specialized field; and

(3) the reproudction or distribution of the work
includes a notice of copyright.

(b) The rights of reproduction and distribution
under this section apply to a copy or phonorecord
of an unpublished work duplicated in facsimile
form solely for purposes of preservation and secu-
rity or for deposit for research use in another
library or archives of the type described by clause
(2) of subsection (a), if the copy or phonorecord
reproduces is currently in the collections of the
library or archives,

(c) The right of reproduction under this section
applies to a copy or phonorecord of a published
work duplicated in facsimile form solely for the
purpose of replacement of a copy or phonorecord
that is damaged, deteriorating, lost, or stolen, if
the library or archives has, after a reasonable
effort, determined that an unused replacement
cannot be obtained at a fair price.

(d) The rights of reproduction and distribution
under this section apply to a copy, made from the
collection of a library or archives where the user
makes his or her request or from that of another
library or archives, of no more than one article
or other contribution to a copyrighted collection
or periodical issue, or to a copy or phonorecord
of asmall part of any other copyrighted work, if—

(1) the copy or phonorecord becomes the pro-
perty of the user, and the library or archives has
had no notice that the copy or phonorecord would
be used for any purpose other than private study,
scholarship, or research; and

(2) the library or archives displays prominently,
at the place where orders are accepted, and incl-
udes on its order form, a warning of copyright in
accordance with requirements that the Register of
Copyrights shall prescribe by regulation.

(e) ‘The rights of reproduction and distribution
under this section apply to the entire work, or to
a substantial part of it, made from the collection
of a library or archives where the user makes
his or her request or from that of another library

of archives, if the library or archives has first



determined, on the basis of a reasonable investiga-
tion, that a copy or phonorecord of the copyrig-
hted work cannot be obtained at a fair price, if—

(1) the copy or phonorecord becomes the property
of the user, and the library or archives has had
no notice that copy or phonorecord would be used
for any purpose other than private study, schola-
rship, or research; and

(2) the library or archives displays prominently,
at the place where orders are accepted, and inclu-
des in its order form, a warning of copyright in
accordance with requirements that the Register of
Copyrights shall prescribe by regulation. ;

(f) Noiring in this section—

(1) shall be construed to impose liability for
copyright infringement upon a library or archives
or its employees for the unsupervised use of repr-
oducing equipment located on its premise: Provi-
ded. That such equipment displays a notice that
the making of a copy may be subject to th;e
copyright law; .

(2) excuses a person who uses reproducing equ-

"ipment or who requests a copy or phonorecoxd
under subsection (d) from liability for copyright
infringement for any such act, or for any later
use of such copy or phonorecord, if it exceeds fair
use as provided by section 107;

(3) shall be construed to limit the reproduction
and distribution by lending of a limited number
of copies and excerpts by a library or archives
of an audiovisual news program, subject to clauses
(1), (2), and (3) of subsection (a); or

(4) in any way affects the right of fair use as
provided by section 107, or any contractual obliga;
tions assumed at any time by the library or archi-
ves when it obtained a copy or phonorecord of a
work in its collections.

(g) The rights of reproduction and distribution
under this section extend to the isolated and ux_xrel—
lated reproduction or distribution of a single copy
or phonorecord of the same material on separate
occasions, but do not extend to cases where the

library or archives, or itsemployee—

(1N is aware or has substantial reason to believe
that it is engaging in the related or concerted
reproduction or distribution of multiple copies F(A)r
phonorecords of the same material, whether made
on one occasion or.a period of time, and whether
intened for aggregate use by one or more indivi-
duals or for separate use by the individual mem-
bers of a group; or

(2) engages in the systematic reproduction or
distribution of sigle or multiple copies or phopo-
.records of material discribed in subsection (d):
Provided, that nothing in this clause prevents a
library or archives from participation in mterhb-
rary_arrangeme‘nts that do not have, as their pur-
pbse lor effect, that the library or archives receiving
As‘uch copies or phonorecords for distribution does
so in such aggregate quantities as to subststute
for a subscription of such work.

(b) The rights of reproduction and distribution
under this section do not apply to a musical x;i‘or_k,
Na pictorial, graphic or sculptural work, or a-mo-
tion picture or other audiovisual work other than
an audiovisual work dealing with news, ekcépt
that no such limitation shall apply with reépept
to rights granted by subsections (b) and (c),-b}'
with respect to pictorial or graphic works pub_lié-
hed as illustrations, diagrams, or similar adjm.;cts
to works of which copies are reproduced or- dist-
ributed in accordance with subsections (d) and (e).
. (i) Five from the effective date of this Act, and
at five-year intervals thereafter, the Regist;:r‘: .of
Copyrights, after consultjng with representa;‘_iv;gs
of authors, book and periodical publishers,.and
‘othe; owners of copyrighted materials,.and with

-representatives of library .users and librarians,

shall submit to the Congress a report setting forth
the extent to which this section has achleved the
dntended statutory balancing of the rights of crea-
tors, and the needs of users. The report should
valso describe any problems that may have arlsen

and present legislative or other recommendatxons

_if warranted.
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94th Congress 2nd Session

HOUSE OF REPRESENTATIVES
(Report No. 94—1733)

The conference committee understands that the
guidelines are not intended as, and cannot be con-
sidered, explicit rules or directions governing any
and all cases, now or in the future. It is recognize
that their purpose is to provide guidance in the
most commonly-encountered interlibrary photocop-
ving situations, that they are not intended to be
limiting or determinative in themselves or with
respect to other situations, and that they deal
-with an evolving situation that will undoubtedly
-requir their continuous at reevaluation and adjust-
ment.

With these qualifications, the conference commit-
tee agrees that the guidelines are a resonable inte-
rpretation of the proviso of section 108 (g) (2) I~
the most common situations to which they apply
today. )

The text of the guidelines follows:
Photocopying—Interlibrary Arrangement

Introduction

Subsection 108(g) (2) of the bill deals, among
other thinges, with limits on interlibrary arrange-
ment for copyrighting. It prohibits systematic pho-
tocopying copyrighted materials but permits inter-
library arrangements “that do not have, as their
purpose or effect, that the library or archives
recoving such copies or phonorecords for distribu-
tion does so in such aggregate quantities as to
substitute for a subscription to or perchase of
such work.”

The National Commission on New Technological
Uses of Copyrighted Works offored its good offices
to the House and Senate subcommittees in bringing
the interesed parties together to see if agreement
could be reached on what a realistic difinition
would be of “such aggregate quantities.” The

commission consulted with the parties and sugge-

sted the interpretation which follows, on wich
there has been substantial agreement by the prin-
cipal library, publisher, and author organizations.
The commission considers the guidelines which
follow to be a workable and fair interpretation of
the intent of the proviso portion of subsection 108
(g} (2).

These guidelines are intended to provide guidance
in the application of section 108 to the most fre-
quently encounuered interlibrary case: a library’s
obtaining from another library, in lieu of interli-
brary loan, copies of articles from relatively recent
issue of periodicals—those published within five
years prior to the date of request. The guidelines
do not specify what aggregate quantity of copies
of an article or articles published in a periodical,

the issue date of which is more than five years

prior to the date of the request for the copy the-
re of is mado, constitutes a substitute for a subsc-
ription to such periodicals. The meaning of the

_proviso to subscription 108 (g) (2) in such case is

left to future interpretation.
The point has been made that the present pra-

tice on interlibrary loans and use of photocopies

.in lieu of loans may be supplemented or even

largely replaced by a system in which one or more

agencies or institutions, public or private, exist

for the specific purpose of providing a central
source for photocopies.

Of course, these guidelines would not apply to
such a situation.

Guidelines for the proviso subsection 108 (g) (2)

1. As used in the proviso subsection 108 (g) (2), .
the words “...... such aggregate quantities as to
substute for a subscription to or purchase of
such work” shall mean:

a) with respect to any given periodical (as op-
posed to any given issue of a periodical), filled
requests of a library or archives (a “requesting
entity”) within any calendar year for a total of
six or more copies of an articles published in such
periodical within five years prior to the date of
the request. These guidelines specifically shall
not apply, directly or indirectly, to any request



of a requesting entity for a copy or copies of an
article or articles published ;in any issue of a
periodical, the publication date of which is more
than five years prior to the date when the request
is made. These guidelines do not difine the mea-
ning, with respect to such a request, of %=~ such
aggregate quantities as to substitute for a subscri-
ption to (such periodical}.”

b) with respect to any other material discribed
in subsection 108 (d), (including fiction and poe-
try), filled requesting entity within any calendar
year for a total of six more copies-or phonorecords
of or from any given work (including a collective
work) during the entire period when such material
shall be protected by copyright.

2. In the event that a requesting entity—

a) shall have in force or shall have entered an
order for a subscription to a periodical, or

b) has within its collection, or shall have ente-
red an order for a copy or phonorecord of any
other copyrighted work, material from either
category of which it desires to obtain by copy
from another library or archives (the “supplying
entity”), because the material to be copied is not

resonably available for use by the requesting entity

itself, than the fulfillment of such request shall

be treated 'as though the requesting entity made

such copy from its own collection. A library or

archives may request copy or phonorecord from a

supplying entity only under those circumstances

where the requesting entity would have been able,
under the other provision of section 109, to supply
such copy frommaterials in its own collection.

3. No request for a copy or phonorecord of any
material to which those guidelines apply may
be fulfilled by the supplying entity unless such
request is accopained by a representation by the
requesting entity that the raqﬁest was made in
conformity with these guidelies.

4, The requesting entity shall maintani records of
all requests made by it for copies or phonore-
cords of any materials to which these guidelines
appyl ands hall maintain fulfillmont of such
requests, the calendar year in which the respe-
ctive request shall have been made.

5. As part of the review proview provided for io
subsection 108 (i), theseguidelines shall be re-
viewed not later than five years from effective
date of this bill.

—10—





